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OPINION
Factual Background
On August 28, 2001, a Dickson County grand jury returned atwo-count indictment against

the Appellant charging him with sale of cocaine less than .5 grams for offenses occurring on
December 21, 2000, and January 3, 2001. The following facts were established on a prior direct

appeal:



On May 21, 2003, the[ Appellant] pled guilty to one count of the sale of less
than .5 grams of cocaine, a schedule Il controlled substance [, with the remaining
count being nolle prosequi]. At the guilty plea submission hearing, the State
explained that, according to the plea agreement, the [Appellant] would plead guilty
in exchange for atwelve-year sentence, asarange |l multiple offender, at thirty-five
percent, and the [Appellant] would receive a$2000.00 fine. The State noted that the
[Appellant’s| sentence would run concurrently with three other sentences that the
[Appellant] had to servebut consecutively to asix year parol e violation sentence that
the [Appellant] was serving at that time. Further, the State informed the court that
the [Appellant’s] twelve-year sentence was outside the statutory range for a Range
Il offender convicted of aclass C felony.

Satev. Michael Lee Hogan, No. M2003-02830-CCA-R3-CD (Tenn. Crim. App. at Nashville, May
3, 2005). Thejudgment of conviction entered in the case reflects that the Appellant was sentenced
asaRange I, multiple offender to aterm of twelve years. Additionally, in the comment section of
the judgment form, the following appears: “ It isrecognized and agreed that the sentence of 12 years
exceedstherange on arange |1, multiple offender, and that the acceptance of this sentenceisa part
of and consistent with the plea agreement in this count on this case.”

On June 9, 2003, nineteen days after entering his plea, the Appellant filed apro se motion
to withdraw hisguilty plea, asserting that he had been coerced into pleading guilty because thetrial
court would not provide counsel who would go to trial. The trial court subsequently denied the
motion for lack of jurisdiction without any evidence being presented. 1d. The Appellant thenfiled
an appeal to this court asserting that thetrial court erred in denying the motion and that his sentence
wasillegal. Findingthat thetrial court didinfact have jurisdiction over the motion, a pand of this
court remanded the case for adetermination of whether the Appellant “can show that his guilty plea
must be withdrawn to correct a“‘manifest injustice.”” Id. Theissue of anillega sentence was not
addressed. 1d.

Following remand, a hearing was held on January 25, 2006. No additional evidence was
presented, with only the prior transcripts of the Appellant's motion to withdraw hisguilty pleabeing
presented for thetrial court’sreview. The Appellant limited theissueto the question of whether his
sentencewasillegal, with arguments being presented by both the State and the Appellant. Thetrial
court took the matter under advisement and, on February 6, 2006, entered a memorandum opinion
denying themotion. Thecourt specifically found that the sentencewasnot illegal and that the guilty
plea had been entered knowingly and voluntarily. The Appelant subsequently filed the instant
timely apped.

Analysis

On appeal, the Appellant arguesthat thetrial court erred in denying his motion to withdraw
his guilty plea because the sentence, as reflected on the judgment of conviction, is illegal.
Specifically, he argues that “ his plea and sentence are both void and illegal and the trial court was
without the authority to accept such in that a Range Il Sentence of twelve (12) yearsfor aClass C
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felony exceeds the ten year limitation placed on a Range Il Class C Felony and Appellant did not
agree to a Range Il release digibility with Range 111 Sentencing.” Tennessee Rules of Criminal
Procedure 32(f) provides:

A motion to withdraw apleaof guilty may be made upon ashowing by the defendant
of any fair and just reason only before sentence isimposed; but to correct manifest
injustice, the court after sentence, but before the judgment becomes final, may set
aside the judgment of conviction and permit the defendant to withdraw the plea

Rule 32(f) does not define "manifest injustice;" however, on a case-by-case basis, reviewing courts
of this state have recognized conditions that meet this standard. Sate v. Crowe, 168 S.\W.3d 731,
742-43 (Tenn. 2005). Our supreme court has summarized several instances of the need to correct
manifest injustice:

(2) the plea"was entered through amisunderstanding asto its effect, or through fear
and fraud, or whereit was not made voluntary"; (2) the prosecution failed to disclose
exculpatory evidence as required by Brady v. Maryland, 373 U.S. 83, ... 83 S. Ct.
1194 (1963), and thisfailure to disclose influenced the entry of the plea; (3) the plea
was not knowingly, voluntarily, and understandingly entered; and (4) the defendant
was denied the effective assistance of counsel in connection with the entry of the
plea.

Id. at 743. However, a court should not allow the withdrawal of a guilty plea when the claim of
manifest injustice “is predicated on” (&) an accused's ‘ change of heart,” (b) the entry of the pleato
avoid harsher punishment, or (c) an accused's dissati sfaction with the harsh punishment imposed by
thetrial court or ajury.” Satev. Turner, 919 SW.2d 346, 355 (Tenn. Crim. App. 1995). Moreover,
the defendant bearsthe burden of establishing that apleashould be withdrawn “to prevent ‘ manifest
injustice.”” Id.

Our supreme court has recently explained the standard for reviewing atrial court'sdenial of
amotion to withdraw a guilty pleaas follows:

A defendant does not have a unilateral right to withdraw a plea. Whether a
defendant should be permitted to withdraw apleaisamatter addressed to the sound
discretion of the trial court, regardless of when the motion isfiled. Thetria judge
“should always exercise his discretion with caution in refusing to set aside a plea of
guilty, to the end that one accused of crime may have a fair and impartial trial.”
“When a constitutional violation is shown, the trial court's discretion is strictly
curtailed.” The trial court's decision “will not be reversed unless it clearly appears
that there was an abuse of discretion.” An abuse of discretion exists if the record
lacks substantial evidence to support thetrial court's conclusion.

Crowe, 168 S.W.3d at 740 (interna citations omitted).
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In denying the instant motion to withdraw the guilty plea, thetrial court specifically found:

Onthe21* day of May 2003, [the Appellant] entered apleaof guilty to Count
2 of the indictment, which charged sale of less than .5 grams of cocaine. The plea
bargain was agreed to by both sides in the case and announced to the Court which
approvedit. [ The Appellant] then received asentence of twelve (12) yearsasaRange
Il offender. The Court noted that the sentence was outside the range allowed by law.
The transcript of the entry of the guilty plea establishes that [the Appellant] was
advised that his sentence was outside the range for a Range |l sentence and agreed
that he wished to accept this sentence. A nolle prosequi was entered as to Count |.

The applicable sentence ranges for aClass “C” felony are:

Range Il: Not less than 6 years nor more than 10 years confinement
Range1l: Not lessthan 10 years nor more than 15 years confinement

T.C.A. §40-35-112.

The State filed a notice of enhancement, indicating that [the Appellant] was
aRange Il Offender. The records of this Court reflect that thisis the case.

The parties entered into a plea agreement whereby Count | would be
dismissed and [the Appellant] would plead guilty to aRange |11 sentence (12 years)
but with Rangell release eligibility. Nineteen daysafter making thisagreement, [the
Appellant] filed amotion to withdraw hisguilty plea. At the hearing of thismotion,
[the Appellant] argues that this sentence is void because a twelve year sentence is
outside the range of punishments allowed for a Range Il sentence. . . .

[ Thecourt, relying on Brian K. Mitchell v. Tony Parker, Warder, No.W2004-
01246-CCA-R3-HC (Tenn. Crim. App. a Jackson, Dec.10, 2004), found that the
Appellant] was properly sentenced to aRange 11 punishment and, as part of the plea
agreement, allowed aRange |l classification and release eligibility. Thisisaproper
procedure. [The Appellant’s] claim iswithout merit. He has not demonstrated that
his sentence was illegal nor that it was involuntary.

The State arguesthat the A ppellant haswaived review of theissue by failing “to include the
transcript of the hearing on the motion to withdraw hisguilty pleaor hispleahearing intherecord.”
Initially, we note that the record was supplemented, and a transcript of the motion hearing is now
before us. However, the Appellant has failed to include a copy of his guilty plea agreement or a
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transcript from his guilty pleahearing, which would reveal whether the Appellant wasfully advised
as to the terms of the plea agreement and expressly waived available sentencing rights. It is an
appellant’ sobligation to prepare arecord which will allow for meaningful review on appeal. Tenn.
R. App. P. 24(b). The guilty pleadocument and transcript of the plea hearing are obviously critical
to any review of the guilty pleaand should have beenincluded in therecord. The Appellant asserts
that he is not at fault because he requested these documents but that they were never provided.
Because the record is sufficient for review, as well as the Appellant's allegation that he was not
provided relevant items, we decline to address the issue of waiver.

In sum, the Appellant assertsthat his sentenceisillegal becauseit isin contravention of the
1989 Sentencing Act asthetwel ve-year sentence exceedstheten-year limitationfor aRangell, Class
Cfelony. TheAppellantiscorrect inthat histwelve-year sentence does exceed thelimit for aRange
Il offender convicted of a Class C felony, which is capped at ten years. See T.C.A. 8§ 40-35-
112(b)(3) (2006). No argument is made by the Appellant, however, that he did not in fact agree to
this sentence.

In support of hisargument to withdraw his guilty plea, the Appellant relies upon McConnell
v. Sate, 12 S.W.3d 795 (Tenn. 2000) and State v. Richard Dale Filauro, No. M2002-02186-CCA -
R3-CD (Tenn. Crim. App. at Nashville, Apr. 16, 2004). He argues that his case is controlled by
McConnell in which the Tennessee Supreme Court held that a defendant sentenced pursuant to the
1989 Sentencing Act must be sentenced under the limitations of the act, which the court stated “did
not provide for coupling different incarceration and release eligibility ranges.” McConnell, 12
SW.3dat 798. Wedisagreewiththe Appellant’ sinterpretation of McConnell. A panel of thiscourt,
in Bland v. Dukes, 97 SW.3d 133 (Tenn. Crim. App. 2002), rejected an argument similar to the
Appellant’s, concluding that “the plea agreement in McConnell was nullified because it was
expressed in terms of the 1982 Act, not because the number of years was outside therange.” 1d. at
135(citingMark E. Oliver v. Sate, No. M 1999-02323-CCA-R3-PC (Tenn. Crim. App. at Nashville,
Dec. 28, 2000)).

As noted, the Appellant further relies upon Filauro to support his argument of an illegal
sentence. Inthat case, adefendant, as part of a plea agreement, pled guilty to two counts of rape of
achild asaRange | offender and was sentenced to twenty-five years, the maximum sentence for a
Range | offender. The agreement further provided that the defendant agreed to waive his pre-trial
jail credits, which resulted in an actua sentence of 26.5 years. A pand of this court refused to
uphold the sentence, finding it to be an illegal sentence. Filauro, No. M2002-02186-CCA-R3-CD.

However, we conclude that the Appellant’s case is distinguishable from Filauro. The
Filauro court concluded that the sentence was illegal because the “defendant never agreed to be
sentenced as a Range Il offender, and the judgment form reflects that he was, in fact, sentenced as
aRange| standard offender.” Our review indicates that the holding was based upon the fact that the
defendant was not made aware of, and the judgment form failed to reflect, that he was accepting a
sentence outside the range for which he was sentenced, not that such a sentence wasillega per se.



Our supreme court has held that “offender classification and release eligibility are non-
jurisdictional and legitimate bargaining tools in plea negotiations under the Criminal Sentencing
Reform Act of 1989.” Bland, 97 S.W.3d at 134 (citing McConnell, 12 SW.3d at 798; Hicksv. Sate,
945 SW.2d 706, 709 (Tenn. 1997)). InHicks, adefendant pled guilty to aClass C felony and agreed
to ahybrid sentence involving aRange |l length of incarceration of ten years and a Range | release
eligibility percentage of thirty percent. Hicks, 945 SW.2d at 706. The court found that such hybrid
sentences were permissible under the 1989 Act. Id. at 708-09." Moreover, as noted, this court has
further specifically held that “a knowing and voluntary guilty plea waives any irregularity as to
offender classification or release dligibility.” Bland, 97 SW.3d at 135. A tria court has the
jurisdiction to impose an agreed-upon sentence, the length of which falls outside the designated
offender sentencing range but within the total maximum for the offense class. 1d.; see also Anthony
C. Long v. Tony Parker, No. W2003-02609-CCA-R3-CO (Tenn. Crim. App. at Jackson, Aug. 30,
2004). Here the Appellant pled guilty to a Class C felony, for which the authorized term of
imprisonment isthreetofifteenyears. T.C.A. 840-35-111(b)(3) (2006). Asthe Appellant’ stwelve-
year sentence does not exceed the maximum term for the felony, it is not illegal. Moreover, the
judgment form clearly reflectsthat the increased sentence was a condition of the pleaagreement and
that the Appellant was aware that it was outside the statutory range. Thus, no “manifest injustice”
has been established.

CONCLUSION

Becausewe concludethat no* manifestinjustice” hasbeen established, thetria court’ sdenial
of the Appellant’s motion to withdraw his guilty pleais affirmed.

DAVID G. HAYES, JUDGE

1TheAppeI lant also arguesthat he did not receive ahybrid sentence. He assertsthat, contrary to thetrial court’s
findings, he was “never set for a Range Il Sentence with a Range Il release eligibility date but set at Range Il
SENTENCING with a 12 year sentence that exceeded the ten year limitation on arange Il, Class C felony sentence.”
He argues that this distinguishes his case from that of Mitchell v. Parker, upon which the trial court relied, in which a
sentence was upheld because Mitchell’ s plea agreement stipulated that his sentence would be thirty years, the maximum
sentence within Range |11, but his release eligibility status would be thirty percent as a Range |, standard offender. As
noted, the record in the instant case does not include atranscript of the guilty plea hearing or the guilty plea agreement.
The trial court specifically found that the Appellant was given a Range |11 sentence with a Range 11 release eligibility,
a hybrid sentence which is permissible. See Bland, 97 S.W.3d at 136. We have nothing before us to indicate that the
trial court abused its discretion in making this determination. M oreover, in contrast to Filauro, although the judgment
form reflects that the Appellant was sentenced a Range |1 offender, it also clearly reflects that the Appellant was aware
that he was being sentenced to a term which exceeded that allowable under Range I1.
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